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Abstract:  

A country’s development maybe measured by the development of its women. Women empowerment and 

development is regulated by the cultural and societal milieu.  In the modern era, laws regulate influence 

behaviour and thereby regulate the culture and society. While law arises from the volkgeist, aims, 

aspirations, and culture, and it often finds expression in binding statutes. There is thus a dual interplay of 

law and culture which influence each other In India, personal laws are religion based, with secular matters 

such as marriage, divorce, maintenance, guardianship and inheritance, being different for different 

individuals based on the religion that they follow. The Constitution of India, while exhorting the State to 

enact a uniform civil code, at the same time protects the religious as well as the minority rights. Personal 

laws were and are regarded as sacrosanct and inviolable, based on the premise that they are dictated by 

religion.  Law and culture are irrevocably intertwined and influence each other; this relationship is most 

evident in the Muslim personal laws. The Shariat Application Act 1937, extended the Shariat as the law 

governing personal matters of the Muslims. The position of Muslim women with regard to matters such as 

divorce, maintenance, inheritance is neither at par with Muslim men nor with women of other religions. 

This paper traces the Muslim legal position with regard to divorce and maintenance. Statute and precedent 

are cited and analysed. Suggestions for reform are made.  
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Introduction  

"You can judge a nation, and how successful it will be, based on how it treats its women and its girls."  

—President Obama 

Savigny has cited volumes on the interrelationship between culture and law. Indigenous cultures  have a 

great impact on legal institutions.i Many societies demonstrate the interrelationship between law and 

religion.ii Historically,  jurists sought ethics, morality and theology, as strong foundations for law.iii Cultural 

influences are also visible in judgments.iv Cultural underpinnings are more significant in countries emerging 
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from colonial rule, as new legal systems are being imposed on old ones.v Colonial systems often manifest 

a hybrid culture, which is then reflected in its legal systemvi. Legal rights in a society and their protection 

are influenced by the culture of that society.vii Jurisprudence and statute not only mimic the local culture 

but sometimes is influenced by the culture of neighbouring States.viii Myths dominant in the culture help 

legitimize legal institutions.ix English legal system and laws modernized traditional India to a large extent.x 

The colonial masters had scant regard for customary law and left it to the lowest echelons of society to 

follow.xi Very often religious sentiments are portrayed as culture, and perpetuated, even in secular 

societies.xii Blackstone decrees that the judge should find law in the culture of the land.xiii Indian society is 

more acceptable to personal laws which claim to reflect religion and culture.xiv In many societies religion 

and culture are irretrievably intertwined and it is extremely difficult to separate them.xv Even dietary 

prohibitions in religions should be understood in cultural context.xvi 

Religious law is complex, with different under currents, however, often elements of modern law may be 

culled from it.xvii Culture and religion are strong determinants of society’s response to situations.xviii 

Religious and cultural beliefs underlie the assumption that positive law is accountable to a higher divine 

law.xix Societal reform becomes difficult by mere legislation, as by and large society accepts laws which 

are in tune with its ethos, religion and culture. This interrelationship and resistance to change is witnessed 

by all societies including those following the Islamic religion and culture.   

Problem Defined 

Any Society, specially one which claims equality and justice as cherished constitutional goals cannot 

develop and progress, if half the population, namely women, are denied fundamental rights and freedoms 

in the name of culture and religion. Society and family controls women using culture and religion. Women 

are controlled preventing their self-determination, development and empowerment. Cultural rights are often 

used to justify claims, which would not have been legitimized in modern legal scenarios.xx Politicians often 

misuse religious sentiments to polarize people for their own use.xxi Conflicts between religious beliefs and 

statute lead to noncompliance.xxii Constitutional freedom of religion, is used to justify a religious bias and 

reasoning for secular matters.xxiii On the one hand, the Constitution of India, promotes secularism which is 

not only a defined goal in the Preamble, but also been held by the Supreme Court in a plethora of cases to 

be “basic structure”, that is to say, Secularism can never cease to be a Constitutional ideal, and the Country 

can never become theist or communist. At the same time, freedom of religion is a fundamental right, 

guaranteed by the same Constitution. This religious freedom has been used to perpetuate various customs 

and practices which are at strange variance with the secular structure of the Constitution, Religion is used 
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as a convenient “scapegoat” for unlawful actions such as violence.xxiv Law and legal reforms by themselves 

are ineffective to bring about empowerment and emancipation of women without the support of societal 

reform.  

Islam and Law 

Ancient Arabia, was a male dominated society. Women had very few rights. Even in matters of inheritance, 

the property of a man devolved, on his agnatic male relatives, called “comrades in arms”. The Prophet 

Muhammad, revolutionized this system and gave women certain rights including the right to inherit and a 

very limited right of divorce. On the other hand, males dominated the society with the system and practice 

of polygamy and unrestricted right of divorce. These practices continued to be followed by the practitioners 

of Islam. When the Mughals and Persians migrated to India, they brought along with them their religion, 

culture and law. The British did not touch this Islamic legal system governed by the Shariat. All aspects of 

a religious Muslim’s life is regulated by the Shariat.xxv Modern Islamic culture focuses on the individual, 

his piety, duties and relationships.xxvi Most Islamic jurists do not give credence to natural law theories but 

rather give much importance to positive law.xxvii Many of the rules in Islam are based on rebuttable 

presumptions.xxviii Individuals in democratic and secular Islamic countries still show a covert preference for 

the Shariat over the secular law.xxix There are four sources of Muslim law, the Quoran,  the traditions of the 

prophet, the opinion of his close followers and rules deduced by reason and analogy. Usually, the Court 

does not interpret the Quoran, but rather relies on established interpretation of the jurists.xxx After 

independence, the Muslims, except for Goan Muslims, continue to be governed by the Shariat.  

Divorce  

Islam defines marriage as a contract, like all other contracts, marriage can be terminated by following a 

procedure.xxxi There is no gender equality in the grounds of divorce, in fact there are different grounds for 

divorce for males, called as talaq  and females, called as Khula, wherein she buys the right to divorce herself 

from her husband for valuable consideration. Further, if her husband compared her to a woman who he was 

forbidden to marry, for example, mother or sister, she could divorce him, this was called Zihar, If he took a 

vow of abstinence and refrained from physical relationship with his wife for at least four months, she could 

divorce him, called as Ila.   Talaq-e-Tafweez (Delegated Divorce) was another form wherein the husband 

might delegate his power of divorce to his wife, false accusation of adultery could also lead to divorce, 

called Lian. Islam also recognizes divorce by mutual consent, called mubaraat. Talaq as available for males, 

traditionally was of two types, Talaq-e-ahsan, the approved, talaq pronounced over a period of three months, 

http://www.lijss.lyceumindia.in/
http://www.lijss.lyceumindia.in/


 

Lyceum India Journal of Social Sciences || ISSN (Online): 3048-6513  

Volume: 3 Issue: 6 || April 2026 (Special Issue 2) || DOI: 10.5281/zenodo.19955306 

 

Page | 61  
Peer-reviewed, indexed, open-access, monthly online journal  www.lijss.lyceumindia.in  

 

and talaq-e-biddat the disapproved triple talaq, pronounced thrice on one occasion. Divorce as available to 

the woman under the Shariat was thus very restricted and usually availed on either of the two grounds, the 

mutual consent and the khula, or purchased right to divorce for valuable consideration. Additional grounds 

such as disappearance for four or more years, neglect and failure to provide maintenance for two or more 

years, cruelty, desertion, conversion, imprisonment, impotency, venereal disease, insanity, failure to 

perform marital obligations, were introduced by legislation,xxxii now the woman has similar grounds, as 

compared to any other woman. However, the arbitrary, unbridled, power of the Muslim husband to 

unilaterally divorce the wife without intervention of Court, on mere utterance of the word, “talaq” thrice 

continued. The triple talaq provision was much controversial, with reformists seeking to abolish it. The 

repercussions faced by the wife, who was often unable to maintain herself has been portrayed in several 

movies, more recently Haq, where in often penury and destitution was unavoidable results.  Finally, it was 

declared unconstitutional by the Courtxxxiii and made a penal offence by legislation and renders it void. xxxiv  

Maintenance  

The Shariat provides for maintenance of wife and children. The Husband was obliged to maintain the wife 

as long as she lived with him and was obedient to him.  However, the position of divorced wife is not in 

pari materia as compared to that of other women governed by different personal laws. The husband has to 

maintain his divorced wife only for the iddat period, approximately three months, or until child birth, if she 

was expecting at the time of divorce, after which she has no claims on him. The unbridled triple talaq couple 

with the obligation to maintain for a mere three months is disastrous for the woman, especially if she is 

unemployed.  The famous Shah Bano Casexxxv, which inspired the movie Haq, saw this provision brought 

into public focus, where a divorced wife sought to claim maintenance under the Criminal Procedure 

Code.xxxvi The husband tried to interpret the provisions of the Code to avoid paying maintenance, by 

claiming that the mehr, which he had paid was, set off as per the code.xxxvii The Court ruled in favour of the 

wife. But the protests and aftermath of the case, mainly a result of the court interpreting the Koran, instead 

of relying on established, pre-existing interpretation, led the Parliament to enact the Muslim Women 

Protection of Rights on Divorce Actxxxviii, which gave the couple the freedom to choose whether they wished 

to be governed by the Act or by the Code.xxxix The Act retains the liability of the husband as under the 

shariat, and puts the onus of post iddat maintenance of the wife on her potential heirs or the Wakf Boardxl. 

A similar case, Danial Latifi, did not meet with much flack, as the Court here, did not interpret the Koran 

itself, but relied on existing interpretations.xli The new legislation makes it mandatory for husband to 

provide for subsistence allowance to his wife, if he pronounces the talaq.xlii The Supreme Court of India 
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has upheld that divorced Muslim women can also claim maintenance under secular lawxliii and emphasized 

that  the Act does not extinguish that right xliv 

Suggestions 

Today, the Supreme Court bases many of its judgments on the concepts or tests of “Constitutional Morality” 

and “Essential Religious Practices”. This means that Constitutional Morality, not social or public morality 

is followed, further the Court tests the practice as to whether it is essential, meaning without the practice, 

the religion ceases to be the same, or whether it is ancillary or not fundamental to the religion in upholding 

or striking it down.  Literal interpretation of religious texts without contextual references to time and space, 

can prove very dangerousxlv.A sense of pride in one’s culture and heritage can be channelized towards good 

administration and compliance with laws.xlvi Wise political leaders should utilize religious beliefs to 

promote cooperation rather than conflict.xlvii  

Reform and amelioration of weaker sections can meet with success, only if legislation is sensitive to the 

ethos and culture of its people and the same meets recognition with its object and purpose.xlviii It is time for 

implementation of Uniform Civil Code which will be gender and religion neutral.  

Conclusion  

Understanding the cultural underpinnings and enacting legal reform on their basis are more conducive to 

their implementation xlix. Natural law theories which ultimately are usually based on religion, provide a 

valuable ethical check on positive law, this was most evident during World War II and the consequent 

importance given to human rights and humanitarian law.l Interdisciplinary focus on law and religion 

enriches the study of the theory and practice of law, and leads to greater scope of complianceli Emancipation 

of women, their empowerment and development is impossible with only legal reform and needs a wholistic 

approach.  
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